
 

 

ADVISORY OPINION OF 28 OCTOBER 2016 

 

 

INTERNATIONAL COURT OF JUSTICE 

 

 

ADVISORY OPINION ON THE LEGAL STATUS 

 OF THE RESPONSIBILITY TO PROTECT 

 

 

The Court will first assess its competence to deliver an advisory 

opinion on “The Legal Status of the Responsibility to Protect” 

requested by the United Nations General Assembly and whether to 

exercise its discretion to decline to exercise such jurisdiction 

(Article 65, paragraph 1, of Statute; Legality of the Threat or Use of 

Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996 (I), p. 232, 

para. 10; Legal Consequences of the Construction of a Wall in the 

Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 

2004 (I), p. 144, para. 13; the 1949 Advisory Opinion of 

Compensation in service of UN; the 1962 Advisory Opinion on the 

Expenses of UN). 

 

The Court observes that it draws its competence in respect 

of advisory opinions from Article 65, paragraph 1, of its Statute, and 

from the Article 96 of the United Nations Charter stating that the 

General Assembly or the Security Council may request the 

International Court of Justice to give an advisory opinion on any 

legal question.   

 

The legal question before the Court has a relevance to many 

aspects of the purposes and activities of the United Nations system 

and the General Assembly in particular. Indeed, the issue is relevant 

under International Law, since it concerns the threats or the use of 

force in the contest of international security and the progressive 

development of international law itself. Accordingly, referring to 

Article 1 of the Charter, the purposes of the United Nations are to 

maintain international peace and security.  
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Being the main judicial organ of the UN, the Court finds it 

necessary to clarify the legal status on the R2P which has been 

evoked consistently by States to justify their actions. Furthermore, 

the UN Security Council referred to this principle its Resolutions 

from 2006 (2006 S/RES/1653 Democratic Republic of Congo and 

Burundi) until the very last mention in August 2016 (S/RES/2304 

South Sudan). 

 

 The fact that this question entails political aspects, does not 

suffice to deprive it of its character as a "legal question" and to 

convince the Court to use its discretion. Nor are the political nature 

of the motives which may be said to have inspired the request or the 

political implications that the opinion given might have of relevance 

in the establishment of the Court's jurisdiction (Legality of the threat 

or use of nuclear weapons, 1996). 

 

*** 

 

 

Court Presidents: Nicolau, Pellicanò. 

 

Judges: Bocan, Capannoli, De Lucia, Fragale, Giugovaz, Guerzoni, 

Oberto, Pasquato, Riedo, Serra, Vecchio.  

 

The International Court of Justice, 

  

Composed as above 

  

Gives the following advisory opinion: 

 

   

Recalling that the agreement on the content of the 

Responsibility to Protect (hereinafter R2P) was settled in 

paragraphs 138-139 of the World Summit Outcome Document of 

2005, 

  

Noting that in 2001 the International Commission on 

Intervention and State Sovereignty (hereinafter ICISS) published a 

R2P in order to guarantee a correct, legal, fair application of its 

principles, 
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Considering that the concept of R2P can be found in the text 

of international agreements such as the Constitutive Act of the 

African Union in Article 3 and in particular Article 4 letter h, 

  

Bearing in mind that the so called “Second Pillar” of the 

R2P, which is aimed to fostering cooperation within international 

community finalized to the prevention of threats to the international 

peace, is one of the purposes of the United Nations Charter 

explicitly mentioned in Article 1, 

  

Emphasizing the imperative principle of State sovereignty as 

declared in Article 2 Paragraph 1 of the United Nations Charter and 

the prohibition of the use of force against the territorial integrity of 

an independent State, 

  

Aware of the effective application of the R2P in international 

crisis such as in Kenya in 2007, 

  

Considering further the importance of regional cooperation 

(Chapter VIII of the UN Charter, in particular Article 53) on 

regional arrangements and regional agencies to enforce the second 

pillar of R2P, such as the “Latin American Network for Genocide 

and Mass Atrocity Prevention”, 

  

Keeping in mind the presence of an already existing 

cooperation network between States, which were established by a 

series conferences such as the Regional Forum on Prevention of 

Genocide organized by Argentina, Cambodia, Switzerland and the 

United Republic of Tanzania since 2008, which facilitated an 

exchange of lessons learned, 

  

Deeply concerned about the increasing inaccurate 

invocation of the principle of R2P in the contest of international and 

national conflicts, 

 

Recalling the basic principles on which the United Nations 

is founded and the powers the Member States entrusted to its organs, 

and the main purpose of the Organization to guarantee peace for all 

the peoples and maintaining international security through 

cooperation, and preventing when possible the use of force, 
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I. First Pillar 

  

The Court begins with considering the “first pillar” of the 

Responsibility to Protect as stipulated in the Outcome Document of 

the 2005 United Nations World Summit (A/63/677) which entails the 

responsibility of every State to protect its populations from four mass 

atrocity crimes: genocide, war crimes, crimes against humanity and 

ethnic cleansing concerns. 

  

Referring to Article 39 of the International Court of Justice 

Statute, the Court considers the first pillar to be a rule of customary 

international law. In particular, in order to prove the existence of a 

customary norm under international law the opinio juris and the 

repetitio facti are necessary.  

 

Concerning the opinio juris regarding R2P, evidence of it 

can be found in several resolutions of the UN General Assembly and 

Security Council and also reports of the Secretary-General which 

emphasize the duty of protection of civilians. In particular, UNSC 

Resolution 2301 on Central African Republic adopted in July 2016 

stresses that the protection, by the State of its own population is a 

“primary responsibility”, especially when it concerns genocide, war 

crimes, ethnic cleansing and crimes against humanity. Another 

evidence of the presence of the opinio iuris is the fact that all 

Member States present during the 2005 World Summit agreed on the 

content of the R2P. 

 

 Regarding the repetitio facti, the Court reminds the 

application of this first pillar in 2007 in Kenya. Moreover, the first 

pillar is crystallized in several international treaties. An example is 

the Constitutive Act of the African Union, which in Article 4 letter 

h) that defines the core objectives of the Union as the promotion of 

peace, security and stability and the promotion and protection of 

“human and peoples' rights” - both as organization and individual 

States. 

 

International law experts, such as Alex Bellamy, further 

affirm that the R2P principle is a reflection of the Universal 

Declaration of Human Rights as an implementation of the UN 
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System and under Article 2 of the UN Charter Member States have 

to fulfill in good faith the obligations they assume in accordance 

with the Charter. 

  

Given that the Court finds R2P first pillar to be a rule of 

international law for the reasons above, failing to comply with such 

obligation entails the international responsibility of States in 

accordance with the Articles on Responsibility of States for 

Internationally Wrongful Act (DARSIWA), adopted by the 

International Law Commission in 2001. 

 

In conclusion, the Court finds that the first pillar has a solid 

legal foundation. 

 

 

II. Second Pillar 

  

It is important to consider that Article 1 of the UN Charter 

encourages “collective measures for the prevention and removal of 

threats to the peace”. This purpose associates with the “second 

pillar” of Responsibility to Protect, which regards the responsibility 

to aid other States in what concerns preventing crimes as genocide, 

war crimes, ethnic cleansing and crimes against humanity. 

 

Consequently, as currently elaborated by the most 

authoritative doctrine, the “second pillar” is not a legal obligation 

as of now. Nevertheless, considering the development of States’ 

practice concerning regional agreements and international 

cooperation, the “second pillar” is considered by part of the 

doctrine as an emergent norm. Indeed, in August 2008 Edward C. 

Luck1 in his essay “The United Nations and the Responsibility to 

Protect” encourages interagency cooperation within the UN system. 

  

The Court wants to emphasize the bilateral nature of the 

cooperation between States, in coherence with the principle of 

equality of States (Article 2.1 UN Charter “The organisation is 

based on the principle of the sovereign equality of all its members”). 

                                                
1Professor of Practice in International and Public Affairs and Director of the 

Center on International Organization of the School of International and Public 

Affairs at Columbia University. 



6 

 

Indeed, an external intervention on the basis of the critical 

situations, even in the most dramatic cases such as genocide, ethnic 

cleansing, war crimes and crimes against humanity, can be allowed 

only by the national government of the State involved, in order to 

safeguard national sovereignty. Without the above mentioned 

permission, any interference cannot be considered in accordance 

with International Law. 

  

Accordingly, in front of the impossibility of intervention 

without permission, a possible and effective solution, already 

adopted by a large number of States, is the stipulation of regional 

agreements. 

 

In the past few decades, the international community has 

witnessed the desire of many States to be involved in cooperative 

agreements concerning protection obligations, according to the 

Chapter VIII of the UN Charter, particularly in what concerns 

Article 53 on regional arrangements and regional agencies. As an 

instance, the cooperation between 18 States brought to the creation, 

as an example of regional partnership, of the Latin American 

Network for Genocide and Mass Atrocity Prevention in 2012; 

another example are the effective cooperation networks between 

States, which were established by a series of conferences such as the 

Regional Forum on Prevention of Genocide organized by Argentina, 

Cambodia, Switzerland and the United Republic of Tanzania since 

2008, which not only created a collaboration but also facilitated an 

exchange of information. 

  

Emphasizing these previous experiences of regional 

agreements, the Court considers the development of cooperation 

between nations as a form of prevention of conflicts and as an 

effective way to face crimes. 

  

 III. Third Pillar 

 

The so-called “third pillar” of the R2P focuses on 

intervention in another State’s internal affairs in the case of gross 

human rights violations and mass atrocity crimes in order to ensure 

population's security. Indeed, the Security Council in S/RES/1674 

reaffirmed the provision of paragraphs 138 and 139 of the 2005 
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World Summit Outcome Document, regarding the responsibility to 

protect populations from genocide, war crimes, ethnic cleansing and 

crimes against humanity. 

  

Acknowledging that people’s safety is a fundamental right; 

the Court nevertheless recognizes that interfering with a country’s 

internal affairs is a drastic measure, which should be only 

implemented as an extrema ratio. As stated in General Assembly 

Resolution A/66/874-S/2012/578, the Secretary General literally 

considered such a use of force as “a last resort tool, carried out in 

a proportional manner and bearing in mind the balance of 

consequences”. He further emphasized that it is a collective 

political responsibility to study and understand the conditions under 

which the maximum capability and implications of tools available 

under the Third Pillar could be considered. 

 

Consequently, the Third Pillar cannot be considered as a 

norm of Customary International Law, but as a concept of political 

commitment, which is an enforcement tool that requires the political 

will of the States. Resorting to State intervention, as entailed by the 

Third Pillar, implies a decision in accordance with a resolution of 

the Security Council, on the basis of a case by case approach and in 

compliance with the General Assembly’s guidelines. 

 

Accordingly, the requirements for the exercise of the “third 

pillar” of R2P within the confines of collective security system, as 

well as the limitation of its scope of application to the four egregious 

crimes already internationally prohibited, has led part of the most 

authoritative doctrine to the conclusion that is not a “new legal 

norm” but rather a political concept (Cuyckens and De Man). To 

this extent, human rights law, international humanitarian law, the 

Genocide Convention of 1948 and the responsibility of UN Security 

Council to safeguard international peace and security - even 

through the use of military means - may constitute a broad umbrella 

that protects human rights and equips the international community 

with the tools to prevent mass atrocities.  

 

In order to avoid misuse of R2P’s third pillar and to further 

implement the above mentioned tools, the Court acknowledges that, 

whenever any concern is raised before the international community 
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about genocide, war crimes, ethnic cleansing and crimes against 

humanity, a temporary commission (formed by members elected 

within the United Nations General Assembly, including the 

representative of the involved countries, local authorities and 

representatives of non-governmental organizations operating in the 

area) would be in accordance with international law structures and 

legality. 

  

The aim of the commission could be: 

1. Inquiring into the local situation in order to produce a public 

report to be submitted to the General Assembly and to the 

Security Council of the United Nations, clarifying whether 

an intervention would be legitimate according to the 

precautionary principles2 and criteria of legitimacy3 as 

defined in the 2001 ICISS Report on Intervention and State 

Sovereignty. 

2. If required, providing suggestions to the Security Council on 

possible solutions, focusing on peaceful ones, but also 

considering military intervention, in accordance with 

Articles 2.1, 2.2 and 2.4 of the UN Charter. 

  

In the light of the highly political implications above 

mentioned, the Court refrains from considering the concepts 

entailed in the so-called “Third Pillar” as an undisputed rule of 

International Law, taking into consideration the absence of any 

relevant treaty or custom currently regulating the matter. Consensus 

regarding this matter is, given the current political and judicial 

configurations of the international community, unlikely to manifest. 

Nevertheless, as recognized by a minor part of the doctrine 

(Schmidt/Roser), we refrain from excluding the possibility that, in 

the future, such aspect of R2P could develop in its legal nature. 

                                                
2 ‘‘The precautionary principle applies where scientific evidence is insufficient, 

inconclusive or uncertain and preliminary scientific evaluation indicates that 

there are reasonable grounds for concern that the potentially dangerous effects 

on the environment, human, animal or plant health may be inconsistent with the 

high level of protection chosen by the EU”, as stated in the EU communication 

on the Precautionary Principle, 2000. 
3
“The degree of legitimacy accorded to intervention will usually turn on the 

answers to such questions as the purpose, the means, the exhaustion of other 

avenues of redress against grievances, the proportionality of the riposte to the 

initiating provocation, and the agency of authorization”, as established in the 

Article 2.27 of ICISS. 


