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Welcome Letter from the Secretary-General 
 

Dear prospective Delegates and honorable members of the Secretariat,  

It is my sincere honor and pleasure to welcome you to the first edition of Alma Model United                  
Nations 2016 powered by UNLab, taking place during October 26th - 29th in Bologna, Italy.               
Organizing a MUN at the University of Bologna is particularly meaningful for various             
reasons. Our Alma Mater Studiorum established in 1088 is the most ancient university of the               
Western world and, on a more personal level, the conference will mark the achievement of               
the principal aim for which, as first year students, we decided to create AlmaMUN Society.               
That is to enable the flourishing of the MUN community in Italy and to share the values and                  
the work of the United Nations among young students. 

For this first edition, we will gather around 150 passionate young people, both university and               
high school students, simulating four principal organs of the UN, in particular: the United              
Nations Security Council (UNSC), the International Court of Justice (ICJ), the Economic and             
Social Council (ECOSOC) at university level and the United Nations General Assembly            
(UNGA) at high school level. Our objective for the MUN conference is that participants              
realize how important cooperation is in such an interconnected world and that the UN is the                
only international forum where the most pressing issues of the international community can             
be discussed involving all relevant actors. Besides, we want to go further in making you,               
delegates, reflect on how youth can be part of the solution to international issues given the                
many new ways for involving young people in the decision-making process at all levels.  

For these reasons, this year’s general topic is “Youth Reshaping Institutions: new rights for              
global challenges”. Such topic is unprecedented because you will not only explore            
international issues wearing the shoes of diplomats and looking at the new emerging rights,              
but you are asked to explore how youth can be more involved in decision making processes                
in order to reshape public institutions and organizations. Hence, we encourage you to see              
yourself not only as stakeholders to consult, but to engage in your role as of drivers of                 
change. 

We are looking forward to seeing you at work during the conference. 

I send to you my kindest regards,  

 
Giuseppina De Marco  

Secretary-General AlmaMUN 2016 
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Letter from the Chairs 
 
 

My name is Bernardo Nicolau, I am 19        
years old and come from Brazil, and       
will have the pleasure of serving as one        
of the chairs in AlmaMUN’s     
International Court of Justice    
committee. I am a student of both Law        
and International Relations and have     
had over 15 experiences as a delegate       
and five experiences as chair - with       
AlmaMUN being the sixth. I am eager       
to see the development of the      
discussions in the committee due to my       
personal affinity with international law     

and politics’ topics related to international security and conflicts. The conference is very well              
managed and the directors are putting all their efforts in ensuring that it will be a great                 
opportunity for learning about several subjects and enjoying the MUN culture. I look forward              
to seeing you soon!   
 
 

Greetings everyone! My name is Alberto Pellicanò, I am 22          
years old and I am a fifth year Law student at Bocconi University             
in Milan, specializing in Public International Law. After        
participating in several conferences as a delegate all around         
Europe, this is going to be my first chairing experience. I cannot            
deny the enthusiasm and the passion that I am going to invest in             
our discussions, in the context of such a challenging committee          
as the ICJ is. I am sure we will work hard, putting on the table all                
our knowledge and expertises, but most importantly all of us will           
have a lot of fun, in order to make this conference unforgettable!            
I am looking forward to see you soon in Bologna! 
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Introduction to the Committee:  
The International Court of Justice within the       
United Nations system 
 
The International Court of Justice (ICJ) is the main organ of the United Nations dealing with                
the resolution of problems related to international law – such as treaty-violation cases,             
discussions regarding international customs and alike scenarios - between countries. It was            
established as a means to ensure that the international community would have an institutional,              
well-structured way of dealing with legal disputes (contentious cases) - not having, thus, to              
resort to violence to solve conflicts. Being the UN’s main legal body, the ICJ is also                
responsible for giving advisory opinions when demanded by specific agencies and organs of             
the organization – as determined by the IV Chapter, articles 65 to 68, in the Court’s statute                 
and XIV chapter of the Charter of the United Nations, in article 96.  
 
As it is established by article 3 of the International Court of Justice’s Statute, the “Court shall                 
consist of fifteen members, no two of whom may be nationals of the same state” . The ICJ’s                 1

composition attempts to represent in a balanced way, as possible, all the UN members, thus               
separating the fifteen court member spots regionally. For this reason, 3 of the judge seats are                
reserved for African judges, 2 are reserved for Latina America and the Caribbean, 3 reserved               
for Asia, 5 seats reserved for Western Europe and other states and the final two seats are                 
reserved for Eastern Europe. The judges are elected independently by both the United             
Nations General Assembly and the United Nations’ Security Council for nine year terms,             
with a possibility of re-election - as stated in article 13 of the Court Statute. 
With regards to contentious cases, they may only be submitted by States and are normally               
dependent on the acceptance of the Court’s jurisdiction over the case by both the applicant               
and the respondent states. The Court comprehends four main case-submission scenarios –            
compulsory jurisdiction, forum prorogatum , special agreements and cases provided by          
treaties and conventions.  
 

A. Compulsory jurisdiction  
“2. The states parties to the present Statute may at any time declare that they recognize as                  

compulsory ipso facto and without special agreement, in relation to any other state accepting              
the same obligation, the jurisdiction of the Court in all legal disputes concerning: 

a. the interpretation of a treaty; 

b. any question of international law; 

1 Statute of the International Court of Justice,  San Francisco, 26 June 1945, UN Charter , available from 
<http://www.un.org/en/sections/un-charter/un-charter-full-text/index.html> 
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c. the existence of any fact which, if established, would constitute a breach of an               
international obligation; 

d. the nature or extent of the reparation to be made for the breach of an international                 
obligation. 

3. The declarations referred to above may be made unconditionally or on condition of              
reciprocity on the part of several or certain states, or for a certain time. 

4. Such declarations shall be deposited with the Secretary-General of the United Nations,             
who shall transmit copies thereof to the parties to the Statute and to the Registrar of the                 
Court. 

5. Declarations made under Article 36 of the Statute of the Permanent Court of International               
Justice and which are still in force shall be deemed, as between the parties to the present                 
Statute, to be acceptances of the compulsory jurisdiction of the International Court of Justice              
for the period which they still have to run and in accordance with their terms.”  2

 

B. Forum prorogatum 

If a State has not yet accepted the Court’s jurisdiction when a case is filed against it, it is                   
possible for the state to acknowledge the ICJ’s jurisdiction in order to allow it to entertain the                 
case. The International Court of Justice will, thus, have jurisdiction as of the date of               
acceptance by the respondent state by forum prorogatum . 
  

C. Special agreements 
As determined in the ICJ’s Statute in article 36, paragraph 1, “the jurisdiction of the Court                
comprises all cases which the parties refer to it and all matters specially provided for in the                 
Charter of the United Nations or in treaties and conventions in force”. Special agreements, to               
the Court, may be considered agreements between States which refer to the International             
Court of Justice to solve conflicts regarding the enforcement of what was agreed on text.               
Interpretation issues, violations of the clauses, ruptures and alike scenarios, when referred to             
in Special Agreements become matters under jurisdiction of the ICJ. 
The Statute’s article 40, paragraph 1, determines that “cases are brought before the Court, as               
the case may be, either by the notification of the special agreement or by a written application                 
addressed to the Registrar. In either case the subject of the dispute and the parties shall be                 
indicated”. 
 
 

D.  Cases provided by treaties and conventions 
As is also referred to in the ICJ’s Statute’s article 36, para. 1, “the jurisdiction of the Court                  
comprises […] all matters specially provided for in the Charter of the United Nations or in                
treaties and conventions in force”. The subject of the dispute and the parties must be               

2 Statute of the International Court of Justice’s art. 36, para. 2-5,  San Francisco, 26 June 1949, UN Charter , 
available from <http://www.un.org/en/sections/un-charter/un-charter-full-text/index.html> 
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indicated in the document, as well as specific provisions on which the applicants find the               
jurisdiction of the International Court of Justice. 
 
Advisory opinions may be issued by the International Court of Justice upon demand by              
specific organs and agencies of the United Nations. Only the General Assembly and the              
Security Council are allowed to request advisory statements on “any legal question”. Other             
specialized agencies of the UN system may ask for an advisory opinion as long as the topic                 
presented to the Court falls within that agency’s scope of action. As stated in article 65,                
paragraph 1, of the ICJ’s Statute, “the Court may give an advisory opinion on any legal                
question at the request of whatever body may be authorized by or in accordance with the                
Charter of the United Nations to make such a request”. 
As present in the Charter of the United Nations, on Chapter XIV, art. 96: 

1. The General Assembly or the Security Council may request the International Court             
of Justice to give an advisory opinion on any legal question. 

2. Other organs of the United Nations and specialized agencies, which may at any              
time be so authorized by the General Assembly, may also request advisory opinions of the               
Court on legal questions arising within the scope of their activities. 

 
 

Topic A: Advisory opinion on the legal status of         
the Responsibility to Protect (R2P)  

Introduction to the topic 

The Responsibility to Protect (R2P or RtoP) is a concept that first made its appearance in the                 
United Nations’ World Summit in 2005, and concerns the States’ and the international             
community’s responsibilities to prevent and stop “genocide, war crimes, ethnic cleansing and            
crimes against humanity ”. 3

 
The R2P principle is based on three main pillars:  
 

1) The state’s responsibility to ensure the security of its population against genocide, war             
crimes, ethnic cleansing and crimes against humanity; 

2) The international community’s responsibility to aid other states in what concerns           
preventing those kinds of crimes; 

3) The international community’s responsibility to intervene should a state fail to keep             
its populace safe from those specific mass atrocities.  

 

3 Which can be researched in the International Criminal Court`s Rome Statute. 
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Although the RtoP principle was majorly accepted by the General Assembly when it was first               
presented, the concept became a source of division amongst the international community in             
the following years due to its apparent permission to disregard sovereignty. Thus, leading             
some critics to believe that the concept could be used to shroud imperialist advances and               
unlawful interventions by certain countries. Noam Chomsky, for example, in his article            
“Humanitarian Imperialism: The New Doctrine of Imperial Right”, published by Monthly           
Review in September, 2008, associated “responsibility to protect” with the “humanitarian           
imperialism” concept – which refers to the usage of human rights and humanitarian             
interventions by Western countries to further imperialist advances. The discussion that           
envelops the R2P principle is one that aims to decide which is more important: a State’s                
sovereignty or the security of its people.  
 
During AlmaMUN 2016 Conference, the focus of the International Court of Justice is to              
provide the General Assembly of the United Nations with an advisory opinion regarding the              
legal status of the Responsibility to Protect principle. In doing so, what it should be taken into                 
consideration is the fact that sovereignty and the crimes which R2P struggles to prevent are               
all matters of legal relevance to international and internal laws and cannot be acted upon if                
not within legality. 
 

Current context 
Since being introduced to the international community in 2005, RtoP has been applied to              
cases that allow us to discuss the efficiency - and, thus, the relevance - of the concept more                  
thoroughly. In order to further analyze the principle, it is interesting to consider two examples               
pointed out by Alex Bellamy in his article “The Responsibility to Protect - Five Years On”,                
published in 2010 . One case represent the maximum success of the principle – with RtoP               4

achieving the goal of avoiding the start of the conflict - and the other the minimum – when                  
RtoP has not even been invoked despite the chaotic scenario. 
The first scenario, in which Responsibility to Protect was able to prevent the conflict from               
taking place, R2P was invoked by Kofi Annan when Kenya was on the verge of a major                 
humanitarian crisis - after the elections of 2007. In particular, Mwai Kibaki was declared the               
winner and his opponent, Raila Odinga, along with several international actors, claimed            
electoral manipulation, resulting in a series of major protests and, occasionally, violent            
confrontations between supporters of both candidates which could have escalated to a fully             
developed civil war - being able to mobilize the African Union and avoid the possibly violent                
outcome.  
The second case, in opposition, can be considered to be the Somalia situation, which started               
in 1991 with the coup d’Etat that removed Siad Barre from power, thus giving way for clan                 
confrontations to take place and resulting in the failed-state scenario seen today. Even though              
the State has failed completely in its role to uphold security and prevent genocide, war               

4 Bellamy, Alex. “The Responsibility To Protect - Five Years On”. Ethics & International Affairs, 2010 
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crimes, ethnic cleansing and crimes against humanity, the RtoP principle has been incapable             
of mobilizing the international community to commit to a structured intervention.  
 
There are, as also pointed out in the above-mentioned article, cases in which R2P was               
incorrectly invoked in order to justify - or in the attempt to justify - interventions in sovereign                 
States. Some examples of what just stated are: ISIS, promoting a pseudo-genocide of xiite              
muslims and Curds in the Middle East; Palestinians, which suffer a quasi-apartheid in Israel;              
Syrians, attacked by chemical weaponry by their own government, and many others.  
 
One must be able to know if the Responsibility to Protect can be relied on to not only prevent                   
imminent crises, but also to rally the international community to stop ongoing crimes.  

Legal basis 
As for the legal basis of R2P, one could point out its symbiotic relation with the hardcore -                  
non-derogated section - of the Universal Declaration of Human Rights. The Responsibility to             
Protect concept, by hoping to act, both by preventing and rallying the international             
community to intervene, when needed, against atrocities that also configure major violations            
of the hardcore human rights, is strengthened due to the consensus that exists around those               
specific articles in the Declaration.  
In addition, it can be also argued that the R2P principle intersects another very important               
element of international law: the jus cogens . RtoP’s focus on genocide, ethnic cleansing and              
crimes against humanity becomes more legitimate by relying on such imperative structures.            
By itself, R2P could be considered “as a new international security and human rights norm to                
address the international community’s failure to prevent and stop genocides, war crimes,            
ethnic cleansing and crimes against humanity”. Even though it is understood as new norm,              
R2P’s lack of precision in its third pillar structure - along with international law’s innate               
difficulties to be effectively implemented - allows States to evade their new “responsibilities”             
and ignore possible scenarios for interventions based on the defense of principles stipulated             
by RtoP. 
 
In the words of Alex Bellamy, professor of Peace and Conflict studies at the University of                 

Queensland, “RtoP’s first pillar is therefore best understood as a reaffirmation and            
codification of already existing norms. However, RtoP also places demands on states as             
members of international society: to assist and encourage their peers in the fulfillment of their               
RtoP (pillar two), and to take timely and decisive action in cases where a state has manifestly                 
failed in its RtoP (pillar three). It is much less certain that pillars two and three constitute                 
norms, and, if they can be so called, there is a serious question as to whether they exert                  
sufficient compliance-pull” . One of the sensible points in the discussion on R2P – as well as                5

in most topics in international law – is the capacity to, faced with the lack of strong                 

5 Bellamy, Alex. “The Responsibility To Protect - Five Years On”. pp. 160 - 161. Ethics & International Affairs, 
2010 
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enforcement entities; guarantee the fulfillment of the obligations the principle intends to            
establish.  
 
Although the R2P principle was only officially presented in 2005, the ideas on which it is                
based can be found throughout international legal history. Concerning the International Court            
of Justice, for instance, one could mention the 1993 case of Bosnia and Herzegovina v. Serbia                
and Montenegro (which had its judgement by the Court rendered in 2007). The case referred               
to the violation of international conventions on genocide. The Court differentiated the            
obligation to punish genocide from the obligation to prevent it – stating that the latter was a                 
transnational responsibility and should not be cast aside by States even when international             
agencies have already been mobilized to stop ongoing crimes. The Court considered the             
responsibility Yugoslavia (Serbia and Montenegro) had over the genocidal acts by failing to             
prevent them once it concluded that the influential ties that connected the country and the               
paramilitary groups were indeed a means, which could be used to avoid the crime. It was                
determined by the final judgement of the ICJ that a State’s responsibility to avoid              
humanitarian crises depended on actions, and not results – even though the State might not be                
able to effectively prevent the crime from happening, it should still attempt to do everything               
possible to stop it.  
 
Even though the Court’s actions could be interpreted as initial attempts to strengthen             
international actions to prevent humanitarian crises, it still had no pretension of being             
considered as an obligation to not only prevent, but to stop crimes against humanity,              
genocides, crimes of war and ethnic cleansing worldwide. Even so, that statement can be              
considered as a stepping-stone used by the mentality that now permeates the Responsibility to              
Protect to achieve the notoriety needed for the principle to finally surface at the 2005 UN                
World Summit.  
It is also interesting to consider the fact that, due to the complementarity of both institutions,                
it is highly likely that the Responsibility to Protect will also have as a support the                
International Criminal Court (ICC) – specially due to the fact that, as established in Rome’s               
Statute, R2P and the ICC seek to act on the same criminal acts. RtoP would be the means                  
through which the international community would rally in order to prevent and stop ongoing              
crimes while the ICC would be the institution to judge the main responsible individuals.  

Past actions until present days 
UN articles, resolutions and documents concerning RtoP are, mainly, the 2005 UN World             
Summit’s Outcome Document (paragraphs 138 - 140), the UNSC’s Resolution on Darfur            
(Resolution no.1706, second paragraph) and the Secretary-General’s reports (Implementing         
the Responsibility to Protect, 2009. Responsibility to Protect: timely and decisive response,            
2012. Responsibility to Protect: state responsibility and prevention, 2013. Fulfilling our           
collective responsibility: international assistance and the responsibility to protect, 2014).  
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Besides those documents, looking at ICI cases, again the final judgement on Bosnia and              
Herzegovina v. Serbia and Montenegro rendered by the International Court of Justice in 2007              
– which established one of the most important precedents for state’s responsibility in what              
concerns humanitarian laws and crises. Moreover, Russia v. Georgia, a case presented to the              
ICJ in 2008 in which Russia attempted to use R2P to justify the usage of coercive force. 
The International Criminal Court’s cases regarding Darfur (2005), where war crimes, crimes             

against humanity and, allegedly, genocide were committed; also, Lybia (2011), where crimes            
against humanity and war crimes were also committed, were both cases in which the UNSC,               
although R2P had not been directly mentioned, used the principles behind Responsibility to             
Protect’s three main pillars as a way to justify submitting the cases to the ICC regardless of                 
Sudan’s and Lybia’s statuses as states which had not signed Rome’s Statute.  
 
 
 

Topic B: Ukraine vs. Russian Federation: the       
Crimea case 
 

Introduction to the topic 
In February and March 2014, Ukraine was literally overrun by a chain of events that               
eventually led to an incorporation of Crimea into Russian territory. A joint endeavor by              
Crimean and Russian authorities used the internal conflict in Ukraine to deprive the             
Ukrainian government of its control over Crimea, to hold a referendum, and to declare the               
independence of Crimea. 

Already on the day after the declaration of independence, Russia formally recognized Crimea             
as an independent state , and the Crimean parliament requested the region to be annexed to               6

Russian Federation . Soon after that, the accession treaty was signed and, within only a few               7

more days, all Russian constitutional requirements for an accession of Crimea to Russia were              
fulfilled. 

 
Factual background 
After the end of the cold war, Ukraine has become a focus of geostrategic interests. Indeed,                
for the European Union, Ukraine is a potential candidate for future accession. The first part of                
the Association Agreement that was signed in March 2014 directs the EU and Ukraine              

6 Executive Order on recognising Republic of Crimea, 17.3.2014 
7 L. Harding/S. Walker, Crimea Applies to be Part of Russian Federation after Vote to Leave Ukraine, The 
Guardian (online ed.), 17.3.2014 
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towards closer political and economic cooperation. Russia, on the other hand, opposes that             
development sharply and fears for its political influence in Eastern Europe. 

Russia has a key interest in Ukrainian territory, since it relies on access to Crimea as basis for                  
its Black Sea Fleet. Russian bargaining power is immense: Ukraine depends on gas supplies              
from Russia and is, in addition to that, an important trading partner.  

These external divisions find an internal corollary in a division of Ukraine’s population:             
while Eastern Ukraine is predominantly Russia-oriented with Russian being the native           
language of the majority of the population, on the other hand the population of the Western                
part is more oriented towards the European Union. The catalyst for the current crisis between               
Russia and Ukraine was the internal protests that arose in November 2013 against President              
Yanukowych and his decision to refrain from signing the Association Agreement with the             
EU. The protests soon developed into a turmoil during which hundreds were injured and              
more than one hundred people killed. During the turmoil, representatives of EU member             
states expressed clear sympathies for the protesters and met with opposition leaders. What             
EU officials saw as mediation in the conflict was on the other side perceived, especially by                
Russia and Ukraine’s then-government, as an illegal interference into Ukrainian internal           
affairs. Towards the end of February 2014, the parliament voted to remove Yanukovych from              
office and established an interim government. 

Immediately after Yanukovych’s overthrow, pro-Russian troops took control of Crimea and           
initiated an incremental process of accession of Crimea to Russia. On 1st March 2014 the               
Russian Council authorized the use of armed forces on the territory of Ukraine . In the               8

following weeks, Russian troops in Crimea were reinforced and gathered at the Ukrainian             
border. After Crimea’s referendum and consequent declaration of independence, Russian          
troops openly took action in Crimea and forced Ukrainian military units to surrender and              
leave the peninsula . If and to which extent, however, Russian troops were already present              9

before the referendum, remains contested. 

Russian authorities keep proclaiming that the soldiers who took control of Crimea after             
Yanukovych’s removal from office were actually independent Crimean “self-defense units” .          10

Numerous press reports, however, suggest that these soldiers were not only local militias, but              
also Russian soldiers . They have been spotted using professional Russian military           11

8  ITAR-TASS Press Report, Putin’s Letter on Use of Russian Army in Ukraine Goes to Upper House, 1.3.2014 
<en.itar-tass.com> 
9 D. M. Herszenhorn et al., Russian Forces Take Over One of the Last Ukrainian Bases in Crimea, New York 
Times, 23.3.2014 
10 V. Putin, Vladimir Putin Answered Journalists’ Questions on the Situation in Ukraine, Kremlin Press 
Conference, 4.3.2014, transcript accessible at <www.kremlin.ru>  
11 A. Faiola/W. Englund, Ukraine Denounces “invasion” by Russian Forces on Eve of Crimea’s Referendum, 
Washington Post (online ed.), 15.3.2014; R. Mackey, Russia’s Defense Minister Calls Evidence of Troop 
Presence in Crimea “Complete Nonsense”, New York Times (online ed.), 5.3.2014; A. Higgins/S. L. Myers, As 
Putin Orders Drills in Crimea, Protesters’ Clash Shows Region’s Divide, New York Times, 27.2.2014 
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equipment and military vehicles registered for the Russian Black Sea Fleet in Crimea . The              12

evidence therefore strongly suggests that Russian troops played an important role in taking             
over the infrastructure in Crimea and in blocking Ukrainian military units. Without an             
independent investigation, however, it remains factually uncertain at which point in time            
exactly troops under Russian command took control of Crimea for the first time. 

 
Legal arguments in favor of the Russian Federation 
The Russian Federation has referred to several legal arguments to justify a military             
intervention in Crimea. In particular, two concepts of public international law were claimed             
to justify the legality of its actions: 

1. Protection of nationals abroad; 
2. Intervention upon invitation; 

 
In addition, the right of secession can be justified under:  

3. The principle of self-determination of peoples, enshrined in Article 1.2 of the            
Charter of the United Nations  

 
1. Protection of nationals abroad 
An intervention would be justified in order to protect the Russian minority that lives on               
Ukrainian territory. The Russian Council’s chairperson, Valentina Matviyenko, justified the          
necessity of military action under reference to “a real threat to the life and security of Russian                 
citizens living in Ukraine. There is a threat to our military in Sevastopol and the Black Sea                 
Fleet, and I think that Russia should not be a bystander.” She stressed the importance of                
taking “all possible measures, to ensure the security of our citizens living in Ukraine”. In               
terms of international law, the rescue of nationals that are in danger on the territory of another                 
state is partly regarded as self-defense under Article 51 UN Charter or, alternatively, as an               
unwritten customary exemption of the prohibition of the use of force as provided by Article 2                
(4) UN Charter. 

The right to self-defense principally requires an ongoing armed attack against a state or the               
threat of imminent attack. While armed attacks on a state’s territory or on military posts or                
military units abroad enable the right to self-defense; it is very much in dispute if that is also                  
the case for armed attacks on nationals of one state who reside on the territory of another                 
state. State practice is not uniform in that regard, but some states have referred to self-defense                
as a justification for the use of force to rescue their nationals. 

An argument allegedly in favor of that view is that a population is a constitutive element of                 
statehood. It is therefore claimed that “an attack of sufficient violence upon a substantial              

12 A. Smale/S. Erlanger, Ukraine Mobilizes Reserve Troops, Threatening War, New York Times, 2.3.2014; A. 
Higgins, Amid More Signs of Russian Force in Crimea, Delight Mixes With Dismay, New York Times, 
2.3.2014; Associated Press, Gunmen Surround Ukrainian Military Base in Crimea, 2.3.2014 
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number of a State’s nationals” an amount to an armed attack against the state . The right to                 13 14

self-defense is, however, subject to several requirements. Self-defense requires an actual           
threat to the existence or security of a State with a link to the state’s territory, its positions, or                   
vessels abroad . 15

The second possible justification for the rescue of nationals abroad relies on a narrow              
customary exemption of the prohibition of the use of force. States have regarded rescue              
operations as justified under international law and acted accordingly. “Given the regular State             
practice for more than fifty years now, the positive opinio juris of the intervening and many                
third States, and a considerable reluctance on the part of other States to qualify forcible               
rescue operations as unlawful, (…) a rule of customary international law is by now              
established allowing limited forcible action with the legitimate aim to rescue a State’s own              
nationals” (Randelzhofer/ Dorr) . 16

Such an unwritten exception of Art 2 (4) of the UN Charter does in any case only offer a very                    
narrow justification for the use of force: 

● There must be evidence that the life of a state’s citizens is in danger on the                
territory of another State; 

● The other State must be unwilling or unable to offer sufficient protection; 
● Intervention is a means of ultima ratio , i.e. there must be no other reliable              

means to rescue the person in danger. 
 
2. Intervention upon invitation 

The most substantial legal issue is brought up by the concept of intervention upon invitation.               
The Russian authorities proclaimed that after Yanukovych had fled the country he had issued              
a letter in which he invited Russia to intervene on Ukraine territory as a countermeasure               
against what Russia perceives as the takeover by nationalist and anti-Semite Maidan            
protesters. Yanukovych has confirmed that he invited Russian troops. Russia pointed out that             
Yanukovych’s removal from office was not in accordance with the Ukrainian constitutional            
provisions and that Yanukovych therefore was to be regarded as the legitimate President of              
Ukraine who is in the position to invite foreign troops to intervene. Before turning to the legal                 
requirements of a valid intervention upon invitation, it is useful to take a brief look at the                 
legal situation under Ukraine’s constitution that has arisen after the removal of Yanukovych             
from office. Article 108 of the Ukrainian constitution provides that the president’s authority             
ends in case of removal from office by the procedure of impeachment against treason or               
another crime committed by the President. 

13 C. Greenwood, Self-Defence, MPEPIL (online ed.), April 2001, para. 24 
14 See K. E. Eichensehr, Defending Nationals Abroad: Assessing the Lawfulness of Forcible Hostage Rescues, 
Va. J. Int’l L. 48 (2008), 468; see also D. W. Bowett, Self-Defence in International Law, 1958, 92 
15 A. Randelzhofer/O. Dörr, Article 2 (4), in: B. Simma et al., The Charter of the United Nations, 3rd ed., Vol. I, 
2012, margin number 58 
16 A. Randelzhofer/O. Dörr, Article 2 (4), in: B. Simma et al., The Charter of the United Nations, 3rd ed., Vol. I, 
2012, margin number 60 
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The impeachment procedure is further spelled out in Article 111 and inter alia requires: 

● That the majority of the constitutional membership of Parliament initiates the           
impeachment procedure; 

● That an investigating commission is established; 
● That the Parliament considers the results of the investigation; 
● That two thirds of the majority of the constitutional members vote on ground             

of evidence to bring up charges against the President; 
● The decision of removal needs to be taken by three quarters of the             

constitutional membership upon confirmation by Ukraine’s Constitutional Court. 
 
In fact, none of this has happened regarding Yanukovych. His removal was decided by all               
present 328 members of Parliament, but as the Parliamentary Assembly counts 450 members,             
the required majority of three quarters was not met. Only around 73 % have voted to remove                 
Yanukovych from office. His removal has therefore been in violation of Ukraine’s            
Constitution. Nevertheless, Yanukovych fled the country and did not retain a power position,             
since the administration, especially military and police forces proclaimed to support the new             
government. Because he was – from the perspective of Ukrainian constitutional law – still in               
office, the crucial question is whether he was entitled under international law to invite Russia               
to intervene. 

As a general rule of international law, a state can invite foreign States to send troops to its                  
territory. The “classical” understanding is that only the official governments, but not            
opposition groups are entitled to such invitations . The consent expressed in the invitation             17

excludes the wrongfulness of a military presence that would otherwise constitute an illegal             
use of force . Legally difficult is the question when such consent shall be considered valid.  18

General requirements for the validity of a state’s consent that may be regarded as commonly               
accepted have been elaborated by the International Law Commission in its commentary on             
the draft articles on state responsibility. In the commentary to Article 29, the ILC has pointed                
out that a state’s consent:  

1. Has to be valid in international law, i.e. the consent may not be based on error, fraud,                 
corruption, or coercion; 

2. Needs to be clearly established and really expressed, which excludes a merely            
presumed consent; 

3. Must be given prior to the otherwise wrongful act (i.e. the intervention); 
4. Must be attributable to the state; 
5. And is void if it relates to acts whose commission would violate an obligation of states                

under a peremptory norm of international law, such as the consent for another state to               
newly establish a protectorate over its territory . 19

17 See Military and Paramilitary Activities In and Against Nicaragua, ICJ Reports 1986, 126 
18 ILCYB 1979, Vol. II, Part Two, 110; O. Corten, The Law Against War – The Prohibition on the Use of Force 
in Contemporary International Law, 2010, 249 
19 See ILCYB 1979, Vol. II, Part Two, p. 114-15  
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The legal consequence of a consent that fulfills these criteria is that the principal              
wrongfulness of an intervention is excluded as long as the intervening state respects the scope               
and duration set by the consenting state. 

Principally, the consent needs to be expressed by the State’s highest authorities and this is               
generally the internationally recognized government. Such clear categories blur in case of            
internal conflict, civil war, and revolutionary regime change. As in Ukraine, it is then often               
contested who shall be considered to be the legitimate government. 

State practice and legal scholarship have traditionally referred to the criterion of effective             
control over at least parts of the state’s territory and, hence, connected the legal authority to                
invite foreign troops to a minimum of effectiveness of a government . However, over the last               20

decades the effective control criterion as the sole or primary requirement has been put into               
question, since governments are not only assessed by their de facto power anymore, but also               
by their legitimacy. 

3. Self-determination 

The Crimean government as well as Russia refers to the right to self-determination of peoples               
as a foundation for Crimea’s secession from Ukraine. The right to self-determination is a              
fundamental principle of international law and is incorporated in Article 1 (2) UN Charter.              
The most authoritative interpretation of that principle has been given in the Friendly             
Relations Declaration, annexed to General Assembly Resolution 2625. This declaration          
proclaims that “all peoples have the right freely to determine, without external interference,             
their political status and to pursue their economic, social and cultural development, and every              
State has the duty to respect this right in accordance with the provisions of the Charter”. 

 
Legal arguments in favor of Ukraine 
Initially there was some uncertainty about how Crimea and Russia would design the             
accession and different routes were being explored. The provisions of Russian constitutional            
law provide that an accession is only possible when the third state to which the territory                
belongs concludes a treaty with Russia. Consequently, the accession was based on a treaty              
between Russia and Crimea as an independent state. The referendum was used as a basis for a                 
declaration of independence of Crimea. 

1. Illegality of the referendum 
Organizing and holding the referendum on Crimea’s accession to Russia was illegal under             
the Ukrainian Constitution . Hence, Article 2 of the constitution establishes that “Ukraine            21

20 See International Law Association (note 17), 13 et seq., G. Nolte, Intervention by Invitation, MPEPIL (online 
ed.), 2010, para. 17 
21 See Venice Commission, Opinion on “Whether the Decision taken by the Supreme Council of the 
autonomous Republic of Crimea in Ukraine to organise a Referendum on becoming a constituent territory of the 
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shall be a unitary state” and that the “territory of Ukraine within its present border is                
indivisible and inviolable”. This is confirmed in regard to Crimea by Chapter X of the               
constitution, which provides for the autonomous status of Crimea; Article 134 sets forth             
that Crimea is an “inseparable constituent part of Ukraine”. 
While holding the referendum as such violated Ukrainian law, it did not constitute a              
violation of international law since it is an internal affair. There are, however, international              
standards concerning how states have to hold referendums. 
General principles on fair voting are expressed in Article 3 of the First Protocol to the                
European Convention on Human Rights and in Article 25 of the International Covenant on              
Civil and Political Rights – treaties to which Ukraine is party. These principles are the               
freedom, secrecy, equality, and universality of elections. Furthermore, the Venice          
Commission has developed a Code of Good Practice on Referendums in which it provides              
organizational and practical rules that substantiate these principles . Though this code           22

does not as such constitute binding international law, it nevertheless expresses           
international standards that in part form hard international law, and others in which a              
widely accepted practice of states with regard to referendums is reflected. 
It is quite clear that the above-mentioned standards were not met in particular when it               
comes to freedom, since pro-Russian soldiers had taken control of Crimea and controlled             
the public infrastructure. This is problematic, because the freedom of a referendum            
requires the absence or at least restraint of military forces of the opposing parties and a                
neutrality of public authorities. 
Another important requirement to ensure freedom of election is that the question of the              
referendum is clear and not misleading. The phrasing must allow a simple yes or no               
answer. The Crimean referendum provided two separate alternatives of which voters were            
asked to select one:  
“1. Are you in favor of the Autonomous Republic of Crimea reuniting with Russia as a                
constituent part of the Russian Federation?” 
“2. Are you in favor of restoring the Constitution of the Republic of Crimea of 1992 and                 
of Crimea’s status as part of Ukraine?”  
According to the Venice Commission’s Code of Good Practice, the referendum could only             
have been held on one of the questions, which would then have been answerable with yes                
or no. Here, voters had to choose between two courses of action without having the chance                
to opt for the status quo in which Crimea formed part of Ukraine under the current                
Ukrainian Constitution. Additionally, the second alternative is ambiguous, because there          
were two versions of the Crimean constitution in force in 1992. One explicitly stated that               
Crimea formed a constitutive part of Ukraine, one did not, and hence the definitive              
meaning of the second alternative remains unclear. 
Ultimately, the Code of Good Practice on Referendums also provides for a number of              
general procedural requirements. The code requires the existence of a referendum law that             
regulates the procedure of the vote, and demands the presence of domestic and             

Russian Federation or Restoring Crimea’s 1992 Constitution is Compatible with Constitutional Principles”, 
Opinion no. 762/2014, 21.3.2014, Doc. CDL-AD(2014)002  
22 Venice Commission, Code of Good Practice on Referendums, CDL-AD(2007)008rev 
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international observers . While international observers were present, a referendum law          23

did not exist. 
 

2. Illegality of the Declaration of Independence 
The referendum produced an overwhelming majority in favor of an accession to Russia .             24

Immediately the day after the referendum, the Supreme National Council of Crimea            
declared the independence of Crimea and requested the recognition of its independence by             
other states. Even before, the Supreme Council of Crimea proclaimed that a declaration of              
independence would be taken “with regard to the charter of the United Nations and a               
whole range of other international documents” as well as with view to the ICJ’s advisory               
opinion on Kosovo’s declaration of independence. 
So what does the Kosovo opinion tell us in regard to the legality of Crimea’s declaration                
of independence? First, it is crucial to recall that the Kosovo opinion only had a rather                
narrow scope. The ICJ neither addressed the general question if and under which             
circumstances a right to secession might emerge nor if such a right existed in regard to                
Kosovo. The court limited the scope of its opinion to the question whether the declaration               
as such violated international law. Regarding Kosovo’s unilateral declaration of          
independence the court then, indeed, holds that the declaration did not violate norms of              
international law. The underlying rationale is that the principle of territorial integrity only             
applies in the relations between states. It does not bind actors that are themselves not               
sovereign states, such as internal secessionist movements. However, the ICJ also           
acknowledges that there is relevant international practice, in which states and the UN             
Security Council have declared such unilateral declarations of independence as invalid. 
The ICJ argues that in these cases the invalidity does not follow from the unilateral               
character as such, but from their close link to serious violations of international law:  
“the illegality attached to the declarations of independence thus stemmed not from the             
unilateral character of these declarations as such, but from the fact that they were, or               
would have been, connected with the unlawful use of force or other egregious violations of               
norms of general international law, in particular those of a peremptory character (ius             
cogens )” . 25

The question here therefore remains a factual one. The evidence, as stated above, suggests              
that the referendum process was backed up by Russian troops in Crimea and relied on the                
use of force. Press reports indicate that these troops were vital for disempowering the              
Ukrainian military units in Crimea by locking them in their posts, and for taking over the                

23 The requirement of international referendum observers is an internationally accepted practice and constitutes 
customary international law. See A. Peters, Das Gebietsreferendum im Völkerrecht: Seine Bedeutung im Licht 
der Staatenpraxis nach 1989, 1995, 501 
24 The referendum was held on 16.3.2014. 1.274.096 people participated. 1.233.002 (96.77 %) voted in favour 
of an accession to Russia. (See State Council of the Republic of Crimea, Press Release, 17.3.2014, 
<www.rada.crimea.ua>). On all Crimean referendum on 16.3.2014 for the reunification of the Crimea with 
Russia on the rights of the subject of the Russian Federation voted 96,77 % of Crimean citizens 
25 Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo, ICJ 
Reports, 437  
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Ukraine-run Crimean public infrastructure. Supposed that is the case, the referendum           
fundamentally relied on the illegal intervention by Russia.  
 

3. Secession 
Despite the strong formulation of the principle of self-determination, it is commonly            
understood that this concept may not be used to disaggregate the territory of existing              
nation-states. This is also clearly expressed in the Friendly Relations Declaration, which            
states that it may not be “construed as authorizing or encouraging any action which would               
dismember or impair, totally or in part, the territorial integrity or political unity of              
sovereign and independent States” as long as States respect the principle of equal rights              
and self-determination in relation to minority groups. Understood like that, the right to             
self-determination of “peoples” within an existing state guarantees certain minority rights           
that may amount to a right to be granted autonomy within that political entity, but does not                 
allow for complete political separation. Self-determination is therefore in principle limited           
to the realization of “internal self-determination”. 
External self-determination is interpreted as conditional, allowing secession only as an           
ultima ratio where internal self-determination has no chance of realization. That right can             
get activated where a state does not enable a group with the legal status of a people to                  
effectively realize its right to self-determination within the framework of the existing state. 
The Ukrainian political system acknowledged the special status of Crimea. One may argue             
about the political and organizational measures that are necessary to guarantee a sufficient             
degree of internal self-determination. It seems that a relatively comprehensive degree of            
political autonomy had already been realized under the constitution of Ukraine. Crimea            
had the status of an autonomous republic so that the institutional arrangements for             
implementing internal self-determination were in place. 

 
  

Guiding questions 
 
Topic A 
 

● Is it legal for sovereignty to be considered as a matter of responsibility, rather than a                
right? 

● Can the pillars of R2P be considered norms? 
● Is R2P able to fulfill the purpose it has established for itself? 
● If R2P is a norm, who is responsible for ensuring that States will act according to it?                 

How? 

 
 

 
17 



 

Topic B 
 

● How do the actions towards Crimea’s secession have to be qualified under            
international law? 

● Has Russia violated any obligation under the Law of Nations? 
● Is there a right to self-determination that the Crimean people can make use of? 
● How can be defined the current status of Crimea? 

 
 

Optional further reading 
 

● Responsibility to protect: timely and decisive response ( available at 
<http://www.un.org/en/ga/search/view_doc.asp?symbol=A/66/874>) 

● Responsibility to protect: State responsibility and prevention ( available at 
<http://www.un.org/en/ga/search/view_doc.asp?symbol=A/67/929>) 

● Fulfilling our collective responsibility: international assistance and the responsibility 
to protect (available at 
<http://www.un.org/en/ga/search/view_doc.asp?symbol=A/68/947&referer=/english/
&Lang=E>) 

● Implementing the responsibility to protect ( available at 
<http://www.un.org/en/ga/search/view_doc.asp?symbol=A/63/677>) 

● 2005 World Summit Outcome Document, para. 138 - 140 ( available at 
<http://www.un.org/en/preventgenocide/adviser/pdf/World%20Summit%20Outcome
%20Document.pdf#page=30>) 

● The Responsibility to Protect—Five Years On, from Alex Bellamy ( available at 
<http://responsibilitytoprotect.org/Bellamy.pdf>) 

● The Rome Statute, art. 7 - Crimes Against Humanity ( available at 
<https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rom
e_statute_english.pdf>) 

● UNSC’s resolution 1706 on Darfur ( available at 
<http://responsibilitytoprotect.org/files/Resolution%201706%20Darfur%20July%202
006.pdf>) 

● Statute of the ICJ ( available at <http://www.icj-cij.org/documents/?p1=4&p2=2>) 
● 1993 Boznia and Herzegovina v. Serbia and Montenegro (available at 

http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=f4&case=91&code=bhy&p3
=0)  

● The new politics of protection? Côte d’Ivoire, Libya and the responsibility to protect - 
Alex J. Bellamy and Paul D. Williams. 

● The Responsibility to Protect: is anyone interested in humanitarian intervention? - S. 
Neil McFarlane, Carolin J. Thielking and Thomas G. Weiss. 
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● Brazil as a norm entrepreneur: the “Responsibility While Protecting” initiative - 
Thorsten Benner. 

● The Responsibility to Protect (R2P) and the Responsibility while Protecting (RwP): 
Friends or Foes? - Andreas S. Kolb. 

● Constitution of Ukraine available at 
https://www.justice.gov/sites/default/files/eoir/legacy/2013/11/08/constitution_14.pdf 

● International Covenant on Civil and Political Rights available at 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx 

● Declaration on Principles of International Law concerning Friendly Relations and 
Co-operation among States in accordance with the Charter of the United Nations 
(available at http://un-documents.net/a25r2625.htm) 

● Treaty on Friendship, Cooperation, and Partnership between Ukraine and the Russian 
Federation, signed 31.5.1997 

● T. Fleiner, The Unilateral Secession of Kosovo as a Precedent in International Law, 
in: U. Fastenrath et al., From Universalism to Community Interest, 2011  

● International Law Association, Draft Report on Aggression and the Use of Force, 
Washington Conference 2014 

● ILCYB 1979, Vol. II, Part Two, 110; O. Corten, The Law Against War – The 
Prohibition on the Use of Force in Contemporary International Law, 2010 

● Military and Paramilitary Activities In and Against Nicaragua, ICJ Reports 1986, 126 
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